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Rs 1 18 Williau Morgan n mer- 
chants and Guild Brethren in the 
.. Town of Aberbrothoch, for themſelves, 
and as Commiſſioners authoriſed and 
- appointed by the Guild Brethren of the 
aid Burgh, ang for Robert Wilkie Dean 
of Guild of the ſaid ct elected by 
wo] ; ** enn thereof; 
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TO THE 


PETITION e and 
W- own-council of the _—_— of Aberbro- 
 thock. 


15 ACTION. and ledition are 1 uſual epithets indiſcri- 
F minately beſtowed upon thoſe citizens, who dare to 
and up in defence of the rights and privileges of the 
55 burgh. in oppoſition to the arbitrary dictates oſ a prevail- 
ing Party. + | 
How far the reſpondents merit ſuch 3 ſtigma ſhall in 


the — be W Hitherto they have been ſo for- 
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tunate as to have the 1 bar 6 nete in their fa- 
vours, upon every point that has been diſpated in the 
proceſs now depending at their inſtance, and doubt net of 
being equally ſucceſsful with your Lordſhips. — — 
To the ſame unworthy motives, the petitioners are pleaſ- 5 
ed to aſcribe another proceſs, with which they inform 
your Lordſhips they have been lately attacked, charging 
them with the groſſeſt miſmanagement for a number k 
years paſt, but from which they are pleaſed to ſay they 
fland affoilzied by the Lord Ordinary's interlocutor-. 
What connection there is between that other proceſs —_ 
and this, the petitioners. have not thought proper to ex= 
plain: The parties are not the ſame, nor have the pro- 
ceſſes any connection the one with the other. This pro- 
ceſs is at the inſtance of the guildry only, for reſcuing. 
the rights and pris ileges of that corporation, from that 
oppreſſion, by which, tor ; Jeveral Years Pall, chey * 
been overwhelmed. 
The other procels is at the inflance of at leaſt pine 
tenths of the whole community, for the. town's relief of 
part of that immenſe load of debt into which they have 
been run by the groſſeſt miſconduct of their managers, 
and for reduction of various rights procured by thoſe =_ - 
the .magiſtracv and council, all in their own fayours; _ 
and for redreſs of various other wrongs: And when your 
Lordſhips ſhall be informed of the extent of the debt to 
- which this burgh ſtands now ſubjected, ſo far beyond 
What, to the end of the world, they can ever be in con- 
dition to pay; the deficiency of which mult, therefore 
eventually lye upon the private property of the bur- 
geſſes, heretors, and others within the burgh; the ap- 
pearances were fo alarming as awakened them from that 
lethargy into which they had ſunk. The town's revenue, 
computed ar the higheſt, is but betwixt 600 J. and 700. J. 
per annum, e FEE Delougs er to * eas” © 
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not to mention the e deductions, charges of manage- 1 
ment, &c. And the amount of the debts now due by the 
town is no leſs than about 14000. Ster. as appeared from the 
inſpection allowed of the treaſurer's accounts by appoint- 
ment of the Lord Ordinary in that other proceſs: And as 
the preſent managers, who have ſecured to themſelves 
and their aſſociates the government of this burgh, for a 
number of years paſt, were purſuing the ſame courſe, 
borrowing large ſums annually to pay the intereſt of the 
debts, and thereby increaſing the capital, it was ſurely 
full time for thoſe who were not embarked in that con- 
federacy, to take ſuch meaſures as might be effectual to 
give the check to this growing evil, wherein their private , 
Properties, as well as the public good, were ſo deeply 
concerned. Theſe: were the motives of that other pro- 
ceſs which che petitioners are pleaſed to mention: What 
the iſſue of it will be, time will ſhow. 

What the petitioners can mean by ſaying that they ſtand 
n from that other proceſs, is what the reſpondents 
are at a loſs to conceive: 80 far is true, that as ſundry of 

the acts of mal-adminiſtration charged in that proceſs had 
a retroſpect to former years, the petitioners laid hold of 
this to found an objection, that all parties having intereſt 
Were not made defenders, in regard ſeverals of thoſe who 
had been conſtituent members of council in thoſe former 
years were dead, and their repeſentatives not called: And 
it is true, that the Lord Ordinary did ſuſtain the objection, 
ſo far as related to the articles of thoſe particular years; 
but ĩt is equally true, that that interlocutor was laid open | 4 
.upon a repreſentation, wherein the purſuers of that pro- 1 
cels did require of the petitioners, a condeſcendence of 
ſuch perſons as they were pleaſed to think ſhould be made 
parties, that ſo the purſuers might know whom to cite; 
and there that proceſs ſtopt, as no anſwer has hitherto 
been madin: to that repreſentation: | What advantage the 
petitioners 
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beenebe ban an bel td nee puepoſomention | 
was made of it in this petition, if it was riot'to create an 


undue impreſſion, is not extremely obvious; ard it ĩs only 
with a view to obviate that impreſſion, that the reſpon; 

dents have taken che Hberty to trouble ydur Lordihipz 
with ſo many words in relationto that other Proceſs, which 8 


has no earthly connection with the preſent. erty; * 

The reſpondents, as 'a committee aunkoriſed and: ap- 
poldted by the Guidry of this: burgh, brought the e 
action agai inſt the magiſtrates and council, whereby, upon a 
recital of the acts of council, and ratification thereofiby the 


; Convention of the Royal Burghs, conſtituting chis Guildry, 


and of the uſurpation and incroachment upon their riglits 
by.the'magiſtrates and council; #3r/t,-In the election of the 


Dean of Guild. 24%, In the election of the Treaſurer. 
3a, In the adminiſtration of the Guildry- funds. and mii - 
application thereof. Th 
1 /f, To have it found ahd declared, that the magifrätes 


ae conclufions of the ſutnmons are, 


and council have no right or title to elect the Dean wal 
Guild: Or 2h), To elect the Treaſurer of faid Gulidry 
Or 3dly, To manage the funds belonging to ſaid Suna; 
but that the members of the Guildry have the ſole right 
to elect their own Dean of Guild and Treaſurer, a . 
manage their own funds, and that in ſo fat as the magif- 
trates and town council have intromitted with theſe guild. 
ry-funds, they ought to account for the ſame. 
The debate upon theſe points was ftared in. very full 
minutes by appointment of the Lord Kennet Only, 
who thereupon. pronounced the following interlocutor; 
„Having confidered the above debate, with the act of 


the town- council of Arbroath, dated 13th April 1725, 


and the act of the committee of the Royal Burghs ratify- 
ing the ſame, of date the 6th September ſaid year, repels 
the defence, that all parties having intereſt are not cal- 

led; "finds Gs by the laid acts, 8 Wr the 


guildry 


to 


x 


| 1 6 
© puildry have right to aca tat Dean of Guild and Trea- 
* furer, and may chooſe one of the members of the town- 
council to be their Dean of Guild, or one out of the 
council, as they ſhall think fit; and that the perſon choſ- 
en as Dean of Guild is intitled to be a member of the 
© council ex officio; and finds, that the magiſtrates and 
_ * town-council have no right to elect the Dean of Guild 
or Treaſurer to the guildry : Finds, that the purſuer Ro- 
© bert Wilkie, thegpreſent Dean of Guild, is ex officio a 
member of the town-council, and intitled to a ſcat and 
© yote therein, inthe ſame manner as any other counſellor 
of ſaid burgh: Finds, that the members of the guildry 
* by themſelves alone have right to manage their own 
funds, and that the magiſtrates and town-council are 
not intitled to manage the ſame; and decerns and de- 
clares accordingly: Finds, that the defenders, the ma- 
_ * piſtrates and towu- council, are bound to account to the 
© purſuers for their intromiſſions with the guildry-funds, 
and ordains them to give in an account thereof.“ 

And upon adviſing two ſeveral repreſentations, his 
Lordſhip was pleaſed to adhere, by interlocutors 28th July 
1767, and 26th January 1768, all which are complained of 

by the petition now to be anſwered, excepting what re- 
ſpects the guildry right to elect their own treaſurer, where- 
in the petitioners have thought proper to acquieſce; tho? 
with the ſame breath they aſſert their own excluſive 

right to the uncontroulable management of the whole 
ec a very notable confeſſion it muſt be admit- 
F n | | Hal 


By charter of confirmation granted by K. James VI. 
this burgh was erected into a free Burgh Royal, with 
power to the free burgeſſes and inhabitants thereof, to 
chuſe a provoſt, bailies, dean of guild, guild brethren, 
counſellors, and other officers neceſſary for governing the 
burgh. TY N wn 
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It is known to your L balhig, how uſeful A magiſtrato 
the Dean of Guild is in Royal Burghs, and what powers 


belong to the guildry : It is the province of the Dean of 


Guild to hold guildry courts, wherein he is aſſiſted by the 


guild 9 to ammerciate unfree traders, to regu» 


late the weights and meaſures, to line the marches of bur- 
gage tenements, to regulate the form of buildings within 
burgh, and to determine all queſtions reſpecting the ſame. 

The ſpirit of the law and conſtitution of burghs, is to 
8 keep ſeparate and independent the different parts and 


members whicli conſtitute the corporation or body poli- 


tic, and to guard againſt encroachments of the magiſ- 


trates, who being armed with power, are too apt to 


uſurp upon the rights and privileges of the ſubordinate 
bodies. 


The guildry « court, ſays Sir George M*Kenzie, i is a . 


reign. court in ſuo genere, and not ſubordinate to the town's 
court; and its warrants and decreets are not Iiable to re- 
view before the magiſtrates, who cannot in the leaſt in- 


termidle therein; as was expreſsly decided 21ſt July, 163, 
Adamſon contra Maſterton. 

The town of Arbroath, however 833 ſitu- 
ated, had ſo little trade, that for a long courſe of years it 
does not ſeem to have been thought neceflary to eſtabliſh 
a guildry, or Dean of Guild. 


But as in progreſs of time the merchants and traffickers, 


| heritors and other burgeſſes, became ſenſible of the great 
advantage it would be to them, both in the article of trade 
and of their burgage property, to have a Dean of Guild 


and guildry eſtabliſhed in this as in the other royal hurghs, 
they ſollicited and importuned the magiſtrates to paſs an 
act of council, authorizing and eſtabliſhing the ſame, 
and did with reaſon plead, that the practice of bygone 
years in not eſtabliſhing a guildry, being res mere facultatis, 
could be no Juſl reaſon for deny ing that requeſt, now 


N "= > 


1 2 
chat che er of having a Dean of Guild and Py 


ry was ſenlibly felt, and generally approven of: But 

this could not be obtained; and though the burgeſſes 
and inhabitants might have been juſtified at any time, un- 
der the authority of the charter of erection, to have choſen 
by themſelves a Dean of Guild and guild-council, they 
did not incline to engage in a diſpute with the magil- 
trates, whole ambition to keep the whole power in their 
own hands could be the only motives for their refuſing ſo 
reaſonable a requeſt:. And upon this footing matters con- 
tinued till the year 1725, when the magiſtrates and coun- 
cil for that year, having occaſion for a greater ſupply of 
money than uſual, they treated with the merchants and 
traffickers to. eſtabliſh a guildry, upon their agreeing to 
_ aſſes themſelves for raiſing the fupply that was wanted. 
This was agreed to; the merchants and traffickers aſſeſ- 
ſed themſelves, and upon their credit raiſed the ſum de- 
manded of them, being no leſs than 500 J. Sterling; in 
conſequence of which the guildry was eſtabliſhed, firſt 

by an act of the town-council, thereafter by a ratification 
of the Convention of the Royal Burghs. 

Preliminaries being adjuſted, a commitee was appoint- 
ed to ſettle proper regulations, for impoſing certain du- 
ties on trade and trading perſons ; and theſe being re- 
ported to the council, were, of this date, approven of, and Mar. zo, 
appointed to be recorded both in the council and guildry 1723. 

books, which was accordingly done. 

Matters being thus prepared, it remained to be ſettled, 4 
whether the guildry in the election of their Dean of Guild, [ 
ſhould be obliged to elect one of the members of council, 
or whether they. ſhould be left at liberty to make choice 
of any perſon they pleaſed out of their own number, tho? 
not in council, who ſhould thereby become a conſtituent 
member of council; and as no good reaſon could be aſ- 

. ned for reſtraining. them in their choice, an act of 


council 
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And accordingly it appears from the extract of the 


| the faid act of council, the annual committee, by their 
Sept. 6, act of this date, , did ratify and approve of the above. 
17256. mentioned act of the town-council, for electing and eſta- 
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bliſhing a Dean of Guild and guildry in ſaid pürgh, in the 
4 F 1 „%ĩ „ r n „„ * 1 ö 
* terms, and according to the model of the burgh of Bre- 
x 4 ; : — 5 N N | 5 * PILLS 6 - 8 
| = 0mm 


nern 999 832 yz 11." 4 Lat 99 N 11 8 E. 7 
7 nd le : F 9 ASS {7 G4 2% Ge „lien 2 TIS) 


* chin, with power to hom op elect the ſaid "9 of Guild 
* at their next election of magiſtrates in ſaid burgh, who 
is to he choſen either from among /i the members of the town- 
council, or one our of. the ſame, as the guildry-men ſhall think 
7 fit, and who. is to be a counſellor ex officio ; and alſo to 

* chuſe a guild-council in the ſame manner, and with the 

* ſame powers and privileges as the guildry enjoys in the 
N laid burgh ot Brechin.” 

ITbe guildry being thus eſtabliſhed with the conſent of 

Al. parties concerned, and fanified by the authority of 
the Convention of the Royal at the guild-br 116 . 

proceeded to elect their, Dean of Guild, and a guild- coun- 
eil for that year, and continued in the enjoyment of that 

right for the ſpace of ten years thereafter, without any 
the leaſt attempt made on the part of the magiſtrates and 
| council to interfere in ſaid election. 

But in the year 1735. when Provoſt Wallace and his 
adherents had obtained an abſolute aſcendancy in this 
| burgh, and which they and their aſſociates have continu- 

ed ever ſince, they, not thinking their power compleat 

without aſſuming to themſelves the election of a Dean of 

Guild, did, without conſulting the guildry, or any ap- 

plication to chem for that purpoſe, and without any pre- 

vious act of council for alluming that power to them 
ſelves, take upon them to make choice of one of their ow 
number to be Dean of Guild; and chis uſurpation they 
continued till within theſe few years, when the guildry, 
animated by the ſpirit of liberty and independence, re- 
claimed this their undoubted right and privilege, and re- 
ſumed into their own hands the power of electing their 
own Dean of Guild, which they have ever ſince continu- 
ed gradually vo do, though the magiſtrates and towu- 

- council, unwilling to give up this their uſurped right, 

did at the ſame time elect one of their own number to be 


Dean of Guild. ee 


| wreſted: Won [potter i the Ts. of hs Det 7 
_ Guild,” they did not pretend to interfere in the cleftitn; 
of the guildry-trecfurer, or in che” management of the 
. deftined' for r Teich b hrteen of che um 
chey had borrowed” for purchafing the” eft2bTihimenr' 0 
this guildry, the maintenance 0 their poor, and, other 
neceſſary uſes ; but as the luſt of power Kflows no > bounds, 
andi as one enerbachment generally oiakes way for others, 
_ tliey were at Ferigth pleated; in the year r. 43, to deprive 
the guildry, vie face, of che management: of their-own 
funds, and committed the fame ro the” management of 
the town'streaſürer, whereby'the guildty treafurer was'ten- | 
dered a'fine-cure, and the guildry macke de Gent e 
the pleaſure of the magiſtrates auf cd cotineiBtor what altow-- 


7 ny were e to make out of the "Rp 5 pro 
8 funds. i 


12 


Theſe ulurpations laid the gui ildy unc 7 the r ceſſit⸗ 


ck bringing the preſent aktion, for being ne in the 
poſſeſſion and 20 0 byment: of cheſe tlleir rights ahd 1 Ho 
ges, in every article! of which they have prevailed Fes 
Lord Ordinary's s interlocutors abvYe-revitt d, no ſu Neck. 
ed to your Lordfhip* s review... 4 
The firſt defence, though Bur faintly fliſteFapdin.; . 
fee in an objection to the title of . pürfuers to main⸗ 
tain this action, a a majority of the members of guiltry' be-- U 
ing effentially requilite to authoriſe a proceſs of this na- 
ture; the. t gandency of which is fid to! be, to throw” the 
community into confuſion, and to diſturb the N 
ment of the magiſtrates and council. Safi: realy ” 
To this the reſf ondents make à double ahi * 275 "the 
WE in point of fact, the other ip point of law. The fat 
is, that at Nichaeftgäs 1765, When the reſolution was tak- 
en by the guildry to aflert their right by the proceſs now 
in dependence, the whole members of 8 in ws 
. N : 


(277) 
at © 3s y 


Rad f notice: given of the meeting appointed for that ſpe- 


cial purpoſe, and amongſt theſs the magiſtrates and coun- 


eil, Who are all members of the guildry, had the ſame noti- 
fied to them, though they did not chuſe to attend, and 


reyailed with ſome under their influenceto abſent: Thoſe 


who did aſſemble were to the number of twenty-eight, 
who unanimouſly concurred in this reſolution, nor have 


the magiſtrates been able to prevail with any one to re- 


track. 


But had the numbers been leſs than they truly are, the 


 xlpondents do humbly maintain, in point of law, that 
 tuppoſing a majority of the guildry had been diſpoſed, or 
influenced to betray the rights and ſurrender the privile- 
ges of this corporation, it would not have been in their 
power ſo to do, and that an member of the guildry had 
| both title and intereſt to 1? Bog their independency and 


their privileges in due courſe of law. 
This Preliminary objection being ſubmitted to your 


Tördiikps conſideration, the petitioners proceed to im- 
ord Ordinary? s interlocutors in theſe two arti- 


* 


pügn he 
__ eles: if, As ro their right « of electing the Dean of Guild, 
Whether it belongs to the magiſtrates and council, or to 
the members of the guildry itſelf: 24%, As to the right 
0 of adminiſtration of the guildry-funds, whether that alſo- 
| belongs to the magiſtrates and council, or to the members 
of guildry: 
-. = arguing the s firlt of theſe, the petitioners are pleaſed 

to put a moſt unnatural and forced conſtruction upon the 
words of the act of council 1725, and the election thereby 
given to the guild-brethren, as if no more had been there- 
by intended, but to aſcertain the guildry's right of deter- 
mining once, for all, whether the Dean of Guild ſhould be 
a member of the town-council, or not of the council, but 
who „ elected e become a counſellor ex Hen, 
: ut 


But the ſmalleſt OO BY geg your — 
how contrary this is both to the words and intendment.of 
that act, as approven ot by the Convention of Burghs. -It 
Vas no part of that deliberation. by whom the Dean of 

Guild ſhould be elected, as that was conſidered to be an 
| Inherent right in the guildry themſelves: The only queſ- 
tion was, Whether they ſhould be pinned down to elect 


one who was already in council to be Dean of Guild, or 


any other of their own number, who ſhould become a 
_ counſellor ex officio. There is not one word in the: whole 
act that carries the leaſt inſinuation of the magiſtrates and 
conncil making any claim to this right or privilege of e- 

lecting the Dean of Guild. The only queſtion was, whe-- 

ther. he ſhould be elected out of the one body or the other; 
andthe reſolution thereupon taken was, that he ſhould be 
elected out of the one or the other of theſe bodies, as the 
guild-brethren ſhall think fit, and that the perſon ſo elect- 


725 ed ſhould exoſſicio be a cant It was notthe election of a 


Dean of Guild for that ſingle year that was the ſubject of 
conſi deration, but the annual election of that Sears 5 
in all time coming: and as it was thereby declared to be 

the right and privilege of the guild-brethren, to elect them 
out of the one body or the other as they thought fit, it 
would be doing the utmoſt violence both to the words and 


intendment of this act, to conſtrue 1 it in the manner now 


contended for by the petitioners, as importing no more 
but a right or privilege granted to the guild-brethren, to 
determine once for all out of which of the two bodies the x 
; Dean of Guild ſhould be elected. ae 5 

Had that been the view and underſtanding. of parties, 93 
it muſt neceſſarily have* required, that a meeting of the 
guildry ſhould be called, to aſcertain the choice out of 
| which of the two bodies the! Dean of Guild ſhould in all - 
fime coming. be elected, and that their reſolution upon 
that point ed have been engroſſed both 3 in che coun- 
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eb and neu besk-, as the . of future unn but 

as nothing of this kind is fo much as alledged, ſo your 
| Lordfhips have heard that it is an undifputed fact, that for 

the fpace of ten years thereafter, when there could be no Y 
dubfety as to the meaning and underſtanding of parties, | 1 


the gmldry uniformly made choice of any of their own 
number, whether of the council or not, to be the Dean of 
Guild for the enſuing year, and who, in conſequence of 
ſuch election, became a conftituent member of council ex 
oeio, received and gs as ſuch without the | ; 
ſmalleſt objection. | 

And that ſo this matter was underſtoos by the OR 
committee of the Convention of Royal Burghs, ratifying 
and approving of the act of the town-council for electing 
and eſtabliſhing a Dean of Guild and guildry in the ſaid 
burgb, with power to them, i. e. to the guildry, to elect 
the ſaid Dean of Guild at the next election of magi- 
* ftrates of the faid burgh, who is to be choſen either from 
amengſt the members of the town- council, or one out of 
the fame, as the weldry-men ſhall think fit, and who is to be a 
©'connſchtor en officto, and alfo to chuſe a guild-council.““ 
Was the conſtruction now contended for by the peti- 
Ubers to be allowed, it would be attended with this ab- 
. furdity, that, though the magiſtrates and council would 
be thereby veſted with the right of election, they muſt be 
fubjeced to the pleafure of the guildry, whether the per- 1 
fon fo to be elected ſhould be of the number of the coun+- = 
Feltors, or out of the ſame; for it is impofſibie by any con- ; 
ſtruction fo to limit the words of this regulation reſ pect- 
ing the annual election, chat the guildry ſhould be obliged 
once for all to determine whether the Dean of Guild 
thould be of the one body or of the other. \ 
Nor is this conſtruction anyways ſupported from thoſe 
words of the ratification by the committee of the-Conven- 
tionof Burghs, which aſcertains the time of election to be 
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* election of magiſtrates, * it was: req! 7 | 


al t * 


te and neceſſary that the whole office-bearers for the en- 
fing year 3 he elected. It is the guildry-men who 
are thereby declared to have the right to elect their Dean 
1 of Guild, either from amongſt the members of council, 
or: out of the ſame, and which in like manner — 4 
their right to elect a guild counſellor; ſo that the 
tioners might with equal reaſon contend, that the _ 


ſtrates, and council ought alſo to have the election of tlie 


” guild-council, - a privilege. which they, have apt to this 


hour ever once laid claim to. 


cil ſhould ſee fitteſt, and which by the act of ratification 


is aſcertained to be the ſame with thoſe of the burgh,, of 


Brechin, and that by the ſet and uſage of the burgh of 
Brechin, it is the council, not the gr that DW the 


Dean of Guild; from which the petitioners infer, that 
the ſame ought to be the rule of election in this burgh of 


Arbroath; it muſt be obvious to your Lordſhips, 99 —4 it 


was not the mode of electing the Dean of Guild, but the 


And whereas it is obſerved, that the act of 8 Ge. | 
clares the guildry are to enjoy. the. ſame. privileges. as 
Perth, St Andrews, Dundee or Brechin, as the town-coun- 


— 


rights and privileges of the pt itſelf that was thereby 


in view to be eſtabliſhed upon the ſame footing with the 
guildry of Brechin. It was the regulations. with. regard 


to the privileges to be enjoyed by this guildry, which the 


town- council reſerved to themſelves the power of adopting, 


from any of thoſe other burghs which they ſhould approve 
of, but which had no manner of concern with the elec- 
tion of the Dean of Guild, which, without the greateſt 1 in- 
juſtice, could not have been taken from that body of 
which he was the head. It is therefore a mere quibble 

upon the words of the act of ratification, which the peti- 
tioners here my hold Wes without e to the * : 
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fenſe and purport of the mY LAY aſter fairly reciting” 
the agreement between the guildry and the town- council, 
the act which had been paſt by the council in conſequence 
thereof, the application which had been made to the Con- 
vention of Burghs for their approbation, the remit by the 
convention to their annual committee, the report which 
they had received of the unanimous conſent of the whole 
inhabitants, to the eſtabliſhment of a Dean of Guild and 
guildry in terms of ſaid act of council, did ratify and ap- 
prove ſaid act, with power to them to eledt the ſaid 
Dean of Guild, either from amongſt the members of the 
© town-council, or one out of the ſame, as the guildry-men 

bs think fir, and who 1s to be a counſellor ex officio, and 
as ſuch to chuſe the guild-counſellors.” 

From theſe words it is apparent, 1ſt, That the act of the 
tec dell was ratified without any variation, becauſe 
the act itfelf is therein verbatim ingroſſed, approven of, 
and confirmed. 24%, That as this ratification of the con- 
vention proceeded on the petition of the guildry- men, it 
was clearly underſtood that it was to them only that the 
right of election was thereby granted, both of the Dean 
of Guild and of the guild- council; and therefore, 34h), 
That it was not to the magiſtrates or conncil that the 
right of electing either the Dean of Guild or of his coun- 

ct] was underſtood to belong, and meant to be granted. 
But what ſerves to put this matter out of all doubt, is 
che uniform practice for the ſpace of ten years following 
the eſtabliſhment of this guildry, which demonſtrares the 
ſenſe which the magiſtrates and council themſelves had of 
this matter. It is a vain pretence to ſay, that this pro- 
ceeded ex gratia of the council: It is ſurely a more juſt 
inference to hold it as a declaration of what all parties 
underſtood at the time, and for fo many years after, than 
to ſuppoſe that the magiſtrates and council would depart 
from a right which they are ſuppoſed to have acquired by 
their agreement with the merchants and traffickers. 8 


1 it is plain and evident, that it was an 
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i The petitioners lay the tre of, their . on the 


| tage of. ltere. whereby, the, magiſtrates aud council 
Guild. as. they, afterwards. 


1 che guildey-funds.;. and they are een pleaſed. to inlinu- 
1 e is was done by content of the guildry. ee 


ok the ee of 


y © Wnt a, 
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ut as it has been. already, noticed, that there is not the 
a len evidence. of any ſuch conſents having been ever 

ae or given, that there is nothing to be found either 
in the guildry or de that can juſtify this ſup- 
1 aud on the coutrary, as it appears, that the ma- 
rates and council did at firſt aſſume the nomination; of 
e Dean of Guild, and, at the diſtance of ſeveral years 
4 Bea, deprived the guildry, via facti, of the. e 


| tration of their o- funds, without; even the n 


fan act of cauncil to. authorize eicher of. the abo ve parti- 


ulurpation 
and abuſe of power in the magiſtrates and council for the 


time being, Which the guildry, , AS; then conſlitute. were 
not in condition to withſtand. 

The reſi pondents have no . to; 1 the. Cone 
1 1 and immemorial cuſtoms, to fix or explain the 
ſet of this burgh; but as your Lordſhips have heard, that 
the practice, recently after the pits. 4 of this guildry; 
when the rights 0 intentions of all parties muſt have 
been beſt known and underſtood, was directly the er 
way, and continued ſo uniformly for che ſpace ef ten 
years thereafter, 3 ir ſeems impoſlible by any fair argument 
to maintain, that the aſter-uſurpation of that right and 
privilege which the guildry had purchaſed for a moſt 
valuable conſideration, can, now. be made the foundation 
for continuing the magiſtrates and council in the enjey- 
ment of this uſurped right, which the guildry bave con- 
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This plea i is till more h d * ith reſp ect to the admi- 
„ of the guildry? proper fande, which, if any 
thing on. earth can be ſuppoſed private property, this 


Ee is, as ariſing from their voluntary aſfeſſments, the 


Aues of intrants, and others of the like nature. It is an 

8 point, that the guildry continued for the ſpace of 
near twenty years in the poſſeſſion and management of 
their own funds, under the care of a treaſurer elected by 
them. It was no earlier than the 1743, that the magiſtrates 


5 aud council took from them, via facti, the management of 


thoſe funds: Whether thoſe of the guildry that were then 
members of council may not have conlented to that mea- 
ſure, the reſpondents cannot pretend to ſay. The guild y- 


5 then conſiſted of upwards of ſixty me 'mbers, when, wirn- 


„ OUEADy. title, aut hority, or conſent aſked or given by the 


WP". 8 


5 23 guildry, either! la a body. cr as individuals, t they wreſted from 
_- . themthe manag ement c of their own funds, which they have 


f > lince employ "according to their ſbvereign will and 


8 And the tendency of the action ſo far as reſpects 5 
this article, is, in the. lirſt place, that the guildry may be 
reſtored to the management of their own funds for the- 
payment of their juſt debis, the ſupport of their indigent 


39 f and otherwiſe neceſlary uſes, and that accounts 


mould be rendered of their bygone intromilſions, and the 
application thereof. 
How matters have been ondutted* fince' theſe funds 


were taken. into the management of the magiſtrates and 


1 


council, the reſpondents” cannot preciſely tay :. Thus far 


they knew from Ueir, own books, that when their funds 


were under the 1 management of their own treaſurer, there 


was always a balance in his hands; and as their income 
bas been rather upon the increaſe than the decreaſe, any 
dJiaebts they owe ought to have been long ago paid. 


| ſeeurity tor the Suildry debts, and that the intromiſſions 


If the magiſtrates and conncil have cither paid or given 
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„„ ſufficient..to ipdemuify them thereof, it is undoubredly | 
DG zt. may they. ſhould be. indemnifie#or relic ed.” Sor did 
EE + the re ſpan ndents pretend, to diſpure that point: But as th: 
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